
 
 
 
 
March 2, 2020 
 
TAAHP Compliance and Post Award Rules Committee Comment 
 
Ms. Murphy,  
 
Thank you for the opportunity to provide comment to the proposed amendments to 
10 TAC, Chapter 1, Subchapter C, Previous Participation (PPR) and Executive Award 
Review Advisory Committee (EARAC) Rule.  Please note that this comment was the 
100% consensus of a group of 42 people whose names and place of business is 
attached.  Please consider that information when considering this comment, as we 
believe that this group represents a large part of the industry here in Texas who do the 
day to day operations that this rule impacts.   
 
§1.301(b)(1)- Currently, the evaluation of the size of a portfolio is related to 
developments within the control of persons affiliated with the application.  The 
proposed change would limit the portfolio to only include “Actively Monitored 
Developments” defined as:  
 
A Development that within the last three years has been monitored by the Department, 
either through a Uniform Physical Condition Standards (UPCS) inspection or a file 
monitoring review. UPCS inspections include inspections completed by Department 
staff, Department contractors and inspectors from the Real Estate Assessment Center 
through federal alignment efforts. 
 
TAAHP disagrees with the proposed definition and request that it not be adopted in 
any form.  A PPR includes an evaluation of an event of noncompliance that results from 
a “Monitoring Event”, which includes activities, in addition, to a UPCS Inspection or a 
file monitoring review: 
 
§1.301(b)(5)- Monitoring Event An onsite or desk monitoring review, a Uniform 
Physical Condition Standards inspection, the submission of the Annual Owner's 
Compliance Report, Final Construction Inspection, a Written Policies and Procedures 
Review, or any other instance when the Department's Compliance Division or other 
reviewing area provides written notice to an Owner or Contact Person requesting a 
response by a certain date. This would include, but not be limited to, responding to a 
tenant complaint. 
 
A PPR would include any event of noncompliance resulting from any Monitoring Event.  
10TAC10, §10.607(b), related to Reporting Requirements, requires that the first 
Annual Owner’s Compliance Report (AOCR) be submitted the second year after the 
year of award, even if leasing has not yet commenced.  This would occur prior to the 
first UPCS inspection and/or file monitoring review.  Failure to submit the first AOCR 
by the end of the second calendar year does result in an Event of Noncompliance.  For 
example, ABC Development received an allocation of tax credits in July 2018.  The first 
AOCR is due April 30, 2020, even if the development is still under construction and has  
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Not yet commenced leasing.  ABC Development is still under construction in April 2020 
and failed to submit the AOCR. That is an event of noncompliance that would require 
corrective action.  Since ABC Development is still under construction, it has not had a 
“Monitoring Event” under the proposed definition.   
 
It is clear that the ABC Development would not be counted as a development 
determining the size of the portfolio, but it is unclear as to if this Event of 
Noncompliance would be included in the PPR.  Conversely, ABC Development does 
timely submit the AOCR in 2020 and no Event of Noncompliance is cited.  Action was 
still required on the part of the owner and, as such, the development should be 
included in the size of the portfolio.  
 
The focus of a PPR has been on the responsiveness of an owner to the Department’s 
notifications.  TAAHP contends that there are possibilities for Event of Noncompliance 
prior to the first UPCS Inspection and/or file monitoring review that requires action.  
As such, any development under the control of an applicant should continue to be 
included in establishing the applicant’s portfolio size.    
 
There is no need have a separate definition for an “Actively Monitored Development” 
when the definition for a Monitoring Event already exists.  
 
§1.301(c)(1)- Events of Noncompliance, Findings, Concerns, and Deficiencies (under any 
Department program) that were corrected over three years from the date the Event is 
closed unless required to be taken into consideration by federal or state law, by court 
order, or voluntary compliance agreement.    
 
The three year timeline is because Housing Tax Credit (HTC) properties, are required 
under IRC §42 to be monitored every three years.  However, properties with Tax 
Exempt Bond (bond) financing are monitored every two years.  This means that a 4% 
HTC property where the Department is the bond issuer has a UPCS inspection and a 
file monitoring review every two years; whereas, a property with just HTCs will be 
monitored every three years.   
 
For example, ABC Development is a 4% with the following dates of a Tenant File Review 
because the development is monitored every two years under the bond program:  
 

Tenant File Review Date Corrected Date Removed from PPR 
February 20, 2016 July 15, 2017 July 15, 2020 
February 20, 2018 June 15, 2018 June 15, 2021 
February 20, 2020 July 1, 2020 July 1, 2023 

 
If this property was included in a portfolio for an application that applied June 5, 2020, 
there would be three events considered in a PPR.  
 
Conversely, if this was just a HTC property, because it is only monitored every three 
years, there would only be two events considered in a PPR.  
  



 
 

Tenant File Review Date Corrected Date Removed from PPR 
February 20, 2016 July 15, 2017 July 15, 2020 
February 20, 2019 June 15, 2018 June 15, 2021 

 
If the timeframe in which events are considered for bond properties was changed from 
three years to two years, the event resulting from the tenant file review conducted 
February 20, 2016 would no longer be considered in the PPR.  This change would result 
in two events considered in a PPR, which is more in line with a PPR for a property that 
does not have bonds:  
 

Tenant File Review Date Corrected Date Removed from PPR 
February 20, 2016 July 15, 2017 July 15, 2019 
February 20, 2018 June 15, 2018 June 15, 2020 
February 20, 2020 July 1, 2020 July 1, 2022 

 
It is unreasonable that an applicant be penalized at a disproportionate rate because 
the properties in their portfolio are monitored more frequently as a result of funding. 
TAAHP strongly recommends aligning the time frame in which an event described in 
§1.301(c)(1) is considered with the frequency in which the property is monitored.   
 
While TAAHP understands that the Department is moving to a three year monitoring 
frequency for their Tax Exempt Bond properties, and TAAHP supports that change, it 
has not yet occurred.  As such, existing PPRs are being unreasonably impacted. 
 
§1.301(c)(9)- Events of Noncompliance associated with a Development that has 
submitted documentation, using the appropriate Department form, that the Applicant 
is not in Control of the Development with Events of Noncompliance for purposes of 
management and compliance. The term "Combined Portfolio" used in this section does 
not include those properties with such documentation 
 
TAAHP strongly opposed the elimination of this provision and believes that the 
Department has failed to clearly identify the need for the change.  The background to 
the Board Action Item for the January 16, 2020 TDHCA Governing Board meeting 
simply stated “The Department has one definition of control for the Department’s 
multifamily programs. This amendment will align this rule with other Department 
rules.”  While the current Qualified Allocation Plan (QAP) better defines control than 
in previous years, the definition has changed over the years. Removing this provision 
eliminates the only mechanism through which owners affected prior to 2019 can 
effectuate an accurate PPR.  
 
§1.301(e)- Determination of Compliance Status. 
 
With the change to the rule December 30, 2018, an application is considered a 
Category 2 under §1.303(e)(2) when (list not inclusive):  
 

(A) The number of uncorrected Events of Noncompliance plus the number of 
corrected Events of Noncompliance that were not corrected during the 
Corrective Action Period total at least three but is less than 50% of the number 
of properties in the Combined Portfolio (§1.303(e)(2)(A)); or  



 
(B)  There are uncorrected Events of Noncompliance but the number of Events of 

Noncompliance is 10% or less than the number of properties in the Combined 
Portfolio. If corrective action has been uploaded to the Department's 
Compliance Monitoring and Tracking System (CMTS) or if the noncompliance 
is corrected and evidence of corrective action is submitted during the seven day 
period referenced in Subsection (f) of this section it will be reviewed and the 
Category determination may change as appropriate 

(C) Within the three years immediately preceding the date of Application, any 
Person subject to previous participation review failed to respond during the 
Corrective Action Period for three or fewer Monitoring Events; or 

 
An application is considered a Category 3 under §1.303(e)(3) when (list non inclusive): 
 

(A) The number of uncorrected Events of Noncompliance plus the number of 
corrected Events of Noncompliance that were not corrected during the 
Corrective Action Period total at least three and equal or exceed 50% of the 
number of properties in the Combined Portfolio; 

(B) The number of Events of Noncompliance that are currently uncorrected total 
10% or more than the number of properties in the Combined Portfolio. If 
corrective action has been uploaded to CMTS or if the noncompliance is 
corrected and evidence of corrective action is submitted during the seven day 
period referenced in Subsection (f) of this section it will be reviewed and the 
Category determination may change as appropriate; 

(C) Within the three years immediately preceding the date of Application, any 
Person subject to previous participation review failed to respond during the 
Corrective Action Period for more than three Monitoring Events; 

 
TAAHP appreciates the change to the rule specific to how events of noncompliance 
impact an applicant’s portfolio in that it is a percentage of the number of properties in 
the portfolio.  This was a reasonable and practical change as it created proportionality 
between the events of noncompliance and the size of the portfolio.  However, the 
same concept was not applied to when an owner fails to respond in a corrective action 
period.  A portfolio is a Category 2 if the applicant failed to respond during the 
Corrective Action Period for three or fewer Monitoring Events and a Category 3 if the 
applicant failed to respond during the Corrective Action Period for more than three 
Monitoring Events.  While TAAHP fully supports the responsibility of the applicant to 
respond to Monitoring Events, establishing a number threshold that is not 
proportionate to the size of the portfolio is not an accurate illustration of the 
applicant’s compliance history. 
 
For example, an application with a portfolio size of five properties that fails to respond 
to four Monitoring Events is a significantly different picture than a portfolio size of 35 
properties in which there was a failure to respond to four Monitoring Events, but in 
either scenario, the application would be deemed a Category 3 under the current rule. 
 
TAAHP suggests that the determination of an applicant’s category because of a failure 
to respond to a Monitoring Event be a percentage of the portfolio size.by proposing 
the following language: 
 
  



 
Category 2 §1.303(e)(2)(C): 
 
Within the three years immediately preceding the date of Application, any Person 
subject to previous participation review failed to respond during the Corrective Action 
Period for three 25% of the number of properties in the Combined Portfolio or fewer 
Monitoring Events.   
 
For example, the Combined Portfolio is 10 properties.  The Application would be a 
Category 2 if any Person subject to previous participation review failed to respond 
during the Corrective Action Period for 3 times (10 properties x 25% = 2.5 properties, 
rounded up to 3) 
 
Conversely, if the Combined Portfolio is 50 properties, the Application would be a 
Category 2 if any Person subject to previous participation review failed to respond 
during the Corrective Action Period for 13 times (50 properties x 25% = 12.5 properties, 
rounded up to 13) 
 
Category 3 §1.303(e)(2)(C): 
 
Within the three years immediately preceding the date of Application, any Person 
subject to previous participation review failed to respond during the Corrective Action 
Period for more than 25% of the number of properties in the Combined Portfolio three 
Monitoring Events.  
 
 For example, the Combined Portfolio is 10 properties.  The Application would be a 
Category 3 if any Person subject to previous participation review failed to respond 
during the Corrective Action Period for more than 3 times (10 properties x 25% = 2.5 
properties, rounded up to 3).  
 
Conversely, if the Combined Portfolio is 50 properties, the Application would be a 
Category 3 if any Person subject to previous participation review failed to respond 
during the Corrective Action Period for more than 13 times (50 properties x 25% = 12.5 
properties, rounded up to 13) 
 
This change will create the same proportionality provided for with the evaluation of 
Events of Noncompliance 


