
 
 
 
 

January 27, 2020 
 
TAAHP Compliance and Post Award Rules Committee Comment 
 
Ms. Murphy,  
 
Thank you for the opportunity to provide comment to Proposed New 10 TAC Subchapter F 
Compliance Rule.  Please note that this comment was the 100% consensus of a group of 42 
people whose names and place of business is attached.  Please consider that information 
when considering this comment, as we believe that this group represents a large part of the 
industry here in Texas who do the day to day operations that this rule impacts.   
 
General Comment 
 
TAAHP generally supports and appreciate the Departments move to take responsibility of 
monitoring the requirements proposed in Subchapter G from the Compliance Department, 
and we hope this will provide additional resources that the Compliance team definitely needs 
with the new federal Compliance Monitoring regulations are coming into effect.  
 
§10.611 Determination, Documentation and Certification of Annual Income 
 
§10.611(b) – The new requirement will restrict an owner’s ability to change a resident’s 
income designation from that of move-in unless, 1) The household becomes Over Income and 
the Next Available Unit Rule applies; 2) the household receives rental assistance and their 
portion of the rent exceeds their move-in designation rent limit; 3) the unit was market rate 
and is Initially Certified, 4) they are or become a full-time student; or, 5) the owner has a policy 
for changing household designations as household income changes. 
 
In various roundtables, staff has said the basis of the proposed rule change is because a rule 
change that was put in place less than a year ago, is not being followed; which, is an untrue 
statement.  TAAHP suggests that  a large part of the industry did not understand the 
Department’s intent behind the language in the current rule as a result of the manner in which 
it was written.   
 
That said, all 42 members of this TAAHP committee strongly agree that the Department 
should not limit an owner’s ability to change unit designations outside of federal 
requirements. TAAHP comment is that we agree with striking the current language under 
§10.615 as proposed, and in addition, not approve the new proposed language under 
§10.611(b). Limiting an owner’s ability to change unit designations is outside of the federal 
requirements and is extremely concerning for the reasons below.  ). 
 

1. The current language does not allow an owner to self-correct noncompliance, or 
correct non-compliance identified by TDHCA, or outside entities such as syndicators. 
Operating long term with units at lower set-asides that should be part of higher set-
asides directly impacts budget and pro forma. 
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2. The ability to re-designate households in a resyndication is imperative in order to meet 
both existing LURA and new LURA to ensure compliance is maintained with program 
requirements and deliver credit and financial promises made to outside investors.   

3. When programs applicable to a property are no longer required, owners should have the ability to change 
set-asides as necessary for the financial health of the property.  Many post-15 properties that are 100% 
at 60% for HTC, but also have expiring program requirements that were restricting households at 50% as 
a result of an additional state occupancy restriction, but that no longer apply.  Restricting the ability to 
increase set-asides from 50% to 60% could prevent the property from being refinanced or resyndicated 
for badly needed rehabilitation of aging affordable housing stock.  

4. Flexibility with unit designations is key for Average Income properties, especially to correct self-identified 
noncompliance 

5. The language seems to conflict with the proposed waitlist requirement proposed under §10.615(b).  
6. The proposed language seems to be in response to tenant complaints, and this big of an impact on owners 

and property management, a rule change does not seem practical.  
 
For this reason, TAAHP comment is that we agree with striking the current language under §10.615 as 
proposed, and in addition, not approve the new proposed language under §10.611(b).   
 
§10.614 Utility Allowances 
 
For owners that use the Written Local Estimate, HUD Utility Schedule Model, Energy Consumption Model or the 
Agency Estimate (collectively “alternative methods”), staff has asserted that the proposed rule is written as 
proposed in an effort to accomplish a more “correct” utility allowance.  TAAHP strongly believes the proposed 
rule language does not accomplish a more “correct” utility allowance, and unfortunately, also has a huge 
financial impact to affordable properties in Texas.   
 
In 2002, the Texas State Legislature deregulated the electricity industry to open up the supply of electricity to 
competition. The main benefit to an energy deregulated market is that the rates for electricity 
lower.  Introducing competition to the electricity market is also a significant benefit to Texans.  Naturally, when 
you have more companies with similar products to choose from, those companies need to ensure that their 
products (and rates) are the best in the business. If a customer is not satisfied with their rates with one utility 
provider, they can switch utility providers with relative ease.  
 
Currently, under §10.614(b)(2) in deregulated areas, this is the requirement for selecting rate plans to use in 
these alternative methods:   
 
Power to Choose (http://powertochoose.org/) The Public Utility Commission of Texas database of retail electric 
providers in the areas of the state where the sale of electricity is open to retail competition: 
http://www.powertochoose.org/ (or successor URL). In areas of the state where electric service is deregulated, 
the Department will verify the availability of residential service directly with the Utility Provider. If the Utility 
Provider is not listed as a provider of residential service in the Development's ZIP code for an area that is 
deregulated, the request will not be approved. 
 
The Power to Choose website allows a user to enter their zip code & it populates all the residential utility 
providers and a tenant can choose any of those providers.  For example, in the 77005 zip code, there are 51 
residential utility providers from which a tenant living in a building located in the 77005 zip code could 
choose.  And, of those 51 residential utility providers, there are 197 available residential rate plans that a tenant 
can choose.  These terms of the plans range from month-to-month to 60 months.  Nothing under Treasury 
Regulation §1.42-10 prescribes or prohibits the owner’s ability to choose; in fact, the only federal requirement 
is that it be a utility provider that provides residential service to the tenants of the buildings.  If the tenants have 
complete choice in their rate plans, it is incompatible to represent an owner would not have that same ability 



 
in calculating their utility allowance.  
 
In other words, for buildings located in the 77005 zip code, the current rule allows for the owner to choose any 
one of the 51 residential utility providers and one of the 197 associated rate plans.   
 
The proposed rule will prohibit the owner ability to choose the rate plan by limiting the owner to only using a 
rate plan with a 12 month term. 
 
With the Board transcript suggesting that…  
 
               Staff doesn’t want the utility allowance to be high or low, but we want it to be correct or as close to 
correct as possible. All the methods are an estimate and none of them are perfect.  
 
               We believe the change we’re proposing today will help get the estimate closer to correct. The change 
will impact methods where an owner picks a rate plan used to calculate the allowance. 
 
               Areas with deregulated utilities use the Power to Choose website to determine available plans. The 
current rule allows an owner to use any rate plan available that provides services to the building. 
 
               Some of the available plans provide a promotional rate, and so it’s that’s like a term of three to six 
months, and after that term, the rate increases. 
 
               Since the utility allowance only needs to be updated once a year, the proposed change requires the use 
of a rate plan that has a term of 12 months. This may generate a slightly higher utility allowance, and staff’s 
proposing this change because we believe it’s closer to correct [emphases added]. 
 
We, as an industry, have the same goal; and, that all methods (other than the Agency Estimate) are estimates 
based on a set of rules under Treasury Regulation §1.42-10.  It is not industry intent to generate a utility 
allowance that is high or low; rather accurate given the market and options available to Texans thru statute.   
 
The proposed change intention of getting the estimate “closer to correct” would need something to which to 
compare in order to identify that the estimates are incorrect.  Staff appears to have analyzed some areas to 
determine the difference and impact, but only speaks to the difference in the results specific to the HUD Utility 
Schedule Model in limited capacity, but does not identify why the usages of any of the rate plans produce an 
incorrect utility allowance in comparison to other alternative methods.   
 
Further, the Department’s basis for the rule change is rooted in inaccurate assumptions about how the 
deregulated market functions.   If a tenant chooses, for example, a 3 month rate plan from Utility Provider X, 
Utility Provider X contacts the tenant prior to the end of the term to extend the term, allow for the tenant to 
choose a different rate plan or change to an entirely new utility provider.  If the tenant takes no action prior to 
expiration, then the rate used, on a month to month basis, may increase to the current “default rate”, which 
changes from time to time.  Note, the “default rate” is not the rate under a 12 month term, rather disclosed to 
the tenant at the time of their plan’s expiration.   
 
The tenant loses choice is if they choose a 12 month rate plan.  At that point, they are locked in at 12 
months.  The Department has not completed any analysis as to the types of rate plans Texans choose to 
accurately support that the 12 month plan would produce the most “correct” allowance. 
 
For actual data analysis, to stay apples to apples, all 3 month and 12 month rate plans from the Power to Choose 
website for the 77005 zip code in Houston were pulled, inputted into the HUD Utility Schedule Model with this 
summary analysis: 
 



 
 
  

Deregulated EFLs- 
zip code77005 0 BR 1 BR 2 BR 3 BR 4 BR 5 BR 
3 Month Rate Plan Average $   48.00   $   55.00   $   71.00   $   87.00   $   99.00   $ 115.00  
12 Month Plan Average $   74.00   $   85.00   $ 107.00   $ 129.00   $ 150.00   $ 173.00  
Average Difference $   26.00   $   30.00   $   36.00   $   42.00   $   51.00   $   58.00  
Average % increase 54.17% 54.55% 50.70% 48.28% 51.52% 50.43% 

  
This chart represents the average difference between the results of the 3 month and 12-month rate plans & the 
percentage increase, on average, if the rule is adopted.  For the Department to represent that this change may 
generate a slightly higher utility allowance is a significant understatement.  
  
In other words, if you are doing a HUD Model in Houston, you can anticipate the utility allowance for a one 
bedroom to increase by, on average (approx.) 55.54%.  Contemplating the effect on a pro forma for a property 
underwritten that used an approved HUD Utility Schedule Model with a 3 month rate plan being forced to move 
to a 12 month rate plan could have dire consequences on cash flow, which could directly impact the owner’s 
ability to maintain reserves.  The proposed change far exceed the assumptions in utility allowance increases, 
which jeopardize the property’s operating feasibility.   
 
Treasury Regulation §1.42-10 has specific procedural safeguards for tenants.  For these alternate methods, the 
owner is required to post in a common area of the leasing office their intent to renew the current utility 
allowance method or change the method at the beginning of a 90-day period defined by each method.  This 
provides tenants with the opportunity to comment on proposed utility allowances to the Agency and building 
owner.  The Department has not provided any data that any tenants have provided comment in relationship to 
the required notification that the rates chosen by the owners are producing incorrect allowances.  
 
Lastly, the current rule under §10.614(c)(3)(C)(iv), owners are prohibiting from applying any penalties and/or 
credits for consumption usage: 
 
Do not take into consideration any costs (e.g., penalty) or credits that a consumer would incur because of their 
actual usage. Example 614(3): The Electric Fact Label for ABC Electric Utility Provider provides a Credit Line of 
$40 per billing cycle that is applied to the bill when the usage is greater than 999 kWh and less that 2000 kWh. 
Example 614(4): A monthly minimum usage fee of $9.95 is applied when the usage is less than 1000 kWh in the 
billing cycle. When calculating the allowance, disregard these types costs or credits. 
 
In general, the appeal to selecting a 12-month term in lieu of a 3-month term, is that there are often there are 
credits and/or penalties that are applied to your bill when you use are using the HUD Utility Schedule Model.  If 
the Department proceeds in adopting the proposed change, because of the exclusion of these credits and/or 
penalties, the allowance produced will not be correct.  
 
For all of the aforementioned reasons, the TAAHP Post Award and Compliance Committee comment on this 
item is not make any change on this item as it relates to the 12 month term throughout the section as it relates 
to alternative method utility allowances and continue with the existing rule, as it is. 
  
§10.622 Determination, Documentation and Certification of Annual Income 
 
§10.622(j) – TAAHP supports comment that TDHCA will receive from other industry groups or organizations of 
how this proposed rule does not layer well with non-TDHCA programs, including but not limited to RAD 
properties, and TAAHP supports any language change that allows the intent of this rule to layer with all 
affordable programs.   



 
 
Separately, TAAHP supports proposed language that now allows rent increases for any lease term, including 
month to month leases or other lease terms.     
 
§10.623 Monitoring Procedures for Housing Tax Credit Properties After the Compliance Period 
 
§10.623(b)(12) Owners may not charge fees for amenities that were included in the Development's Eligible 
Basis; 
 
We request that the Department reconsider its position on prohibiting owners from charging fees for amenities 
that were included in eligible basis when the compliance period expires.  Upon conclusion on the compliance 
period, the low-income housing tax credits have been claimed and event of noncompliance are no longer 
reportable to the IRS on Form 8823.  Being able to charge fees for these amenities  
 
§10.624 Compliance Requirement for Development with 811 PRA Units 
 
10.624(b) - There is a requirement to notify of potential 811 unit vacancies immediately.  This was previously 30 
days.  Immediately is not reasonable and there should be some defined time frame for notification.  If 30 days 
is too long, then I would suggest 10 or 15 days. 


