
 
 
 TEXAS AFFILIATION OF AFFORDABLE HOUSING PROVIDERS l 221 E. 9th Street, Ste. 408 l Austin, TX 78701 
tel 512.476.9901 taahp.org 
    
January 27, 2020 
 
TAAHP Compliance and Post Award Rules Committee Comment 
 
Ms. Boston,  
 
Thank you for the opportunity to provide comment to Proposed New 10 TAC Subchapter G 
Affirmative Marketing Requirements and Written Policies and Procedures.  Please note that 
this comment was the 100% consensus of a group of 42 people whose names and place of 
business is attached.  Please consider that information when considering this comment, as we 
believe that this group represents a large part of the industry here in Texas who do the day to 
day operations that this rule impacts.   
 
General Comment 
 
TAAHP generally supports and appreciates the Department’s decision to remove responsibility 
of monitoring these requirements from the Compliance Department, and we hope this will 
provide additional resources that the team members in the Compliance Department definitely 
need with the new federal Compliance Monitoring regulations coming into effect.  
 
§10.801. Affirmative Marketing Requirements 
 
The intent of affirmatively marketing is to identify populations that are least likely to apply at 
a subject property. In other words, owners evaluate those races and ethnicities not 
represented at their property, identify as least likely to apply (“LLA”) and implement special 
outreach efforts to those populations.  
 
Under all versions of the rule, the HUD Form 935.2A: Affirmative Fair Housing Marketing Plan 
(AFHMP) - Multifamily Housing is encouraged to be used as the plan format. The plan provides 
for race options for least likely to apply of White, American Indian or Alaskan Native, Asian, 
Black or African American, and Native Hawaiian or other Pacific Islander.  The plan provides 
for the ethnicity options for least likely to apply of Hispanic or Latino and Non-Hispanic or Non-
Latino.  While Executive Order 13515 expanded the Asian race category into 7 sub-categories 
and the Native Hawaiian or other Pacific Islander race category into 4 sub-categories, the HUD 
Form 935.2A still only allows for the identification of White, American Indian or Alaskan Native, 
Asian, Black or African American, and Native Hawaiian or other Pacific Islander.  
 
The Affirmative Marketing rule effective January 8, 2015 (under 10TAC §10.617) introduced a 
methodology to identify LLA populations. This was tremendously helpful, as prior to the 
methodology, there was no clear guidance as to the Department’s expectations for how an 
owner was to identify LLA populations, which resulted in ineffective affirmative marketing 
plans and findings of noncompliance.   
 
The method prescribed that the owner identify any population in which the percentage 
representation in the tenant pool is more than 20% less than the same population's percentage 
representation in the housing market (i.e., a population is more than 20% underrepresented 
in the tenant pool as compared to the housing market as a whole).  The Department created 
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an online Affirmative Marketing Web Tool that completed this analysis for each property and the rule provided that 
an owner could rely on the analysis from that tool in identifying LLA populations.  
 
At the October 11, 2018 Board Meeting (item 11q-page 533) staff proposed a repeal of that rule on the following 
basis:  
 
Staff suggests removing many of the requirements of this section of the rule. The Department’s rule had previously 
created an Affirmative Marketing tool that identified populations least like to apply and the census tracts where those 
populations live. The language proposing to be deleted goes beyond a federal or state statue and staff does not 
believe there is a purpose or need to do so in this instance. Affirmative Marketing is federally required for 
Developments funded with federal funds. Although there is not a clear federal requirement for Housing Tax Credit 
properties to affirmatively market, doing so satisfies commitments the Department made in the Analysis of 
Impediments to Fair Housing. Staff recommends retaining the requirement to conduct affirmative marketing but to 
changing the method for identifying the populations least likely to apply to mirror the HUD requirements and 
instructions. 
 
Under the current rule, owners are still required to identify LLA populations. However, the methodology provided 
for under the prior rule was repealed and the online Affirmative Marketing Web Tool deactivated.  While the 
Department represented that requiring the methodology went beyond federal or state statue, removing it left 
owners without clear guidance on how to identify LLA population 
 
Nothing in the current rule prohibits the use of the methodology in determining LLA populations; however, in the 
absences of the online Affirmative Marketing Web Tool, this process becomes unnecessarily burdensome on the 
owner and exposes opportunities for ineffective outreach efforts.   
 
Under the newly proposed rule, owners are still required to identify LLA populations and language is added that 
provides some guidance: 
 
To determine the “least likely to apply” populations, a Development Owner is encouraged to use Worksheet 1 of 
HUD Form 935.2A, but at a minimum the Owner must document that they have compared the demographic 
composition of the Development to the market area to determine the populations least likely to apply 
 
The concept of the online Affirmative Marketing Web Tool was based on Worksheet 1 of HUD Form 935.2A. With the 
proposed language allowing owners to document how LLA populations are identified, we request that the 
Department reinstate the online Affirmative Marketing Web Tool.  While we understand that the Compliance 
Monitoring and Tracking System (CMTS) collects demographic information based on the expanded race categories 
as prescribed in Executive Order 13515,  HUD Form 935.2A, the encouraged plan format, does not accommodate the  
expanded categories.  As such, the Department could aggregate the demographic data from the expanded race 
categories into the categories available to identify as LLA; or, simply re-instate the version of the tool that compares 
the demographics of the census tract in which the development is located to those of the housing market.  
 
Since the repeal of the methodology in how to identify LLA and the removal of the online Affirmative Marketing Web 
Tool, owners have had tremendous challenges in creating their affirmative marketing plans.  It is our goal to create 
effective affirmative marketing plans that attract populations least likely to apply and reinstating the online 
Affirmative Marketing Web Tool ensures a positive approach that promotes the commitments the Department made 
in the Analysis of Impediments to Fair Housing. 
 
§10.801(d)(1)(C) 



 
 

 
(B) The contact information for the individual who can assist if reasonable accommodations are needed in order to 
complete the application process. The information about reasonable accommodations must be in both English and 
Spanish.; and 
 
(C) Property contact information must be provided in both English and Spanish and may be required to be provided 
in other languages in accordance with Limited English Proficiency Requirements. 
 
Contact information is defined as “any information that can be used to contact an owner, including the owner's 
name, address, telephone number, or email address”  
 
Clarification1: How would contact information differ from English to Spanish, or any languages? 
 
Clarification 2: If the Hispanic or Latino population is not identified as least likely to apply, what is the value in 
including contact information in Spanish?  For example, if the Asian population is identified as LLA, what value does 
having contact information in Spanish add?  
 
Clarification 3: What is expected to evidence compliance with Limited English Proficiency Requirements? LEP is a 4 
Factor Analysis that result in a Language Assistance Plan and is only required for programs receiving federal funds.  
The 4 Factor Analysis is a different process than the identification of LLA populations.  In other words, the 4 Factor 
Analysis could result in the identification of LEP populations that are not least likely to apply and vice versa. 
 
§10.802(a)(3) – The new language in the rule would require a written notice to tenants in writing if there are any 
changes to policies.  Our committee strongly agreed that it would be a very large administrative task to provide notice 
to changes made to any policy in writing, and largely to no effect, given that the following §10.802(a)(4) precludes 
retroactive application of a policy.  TAAHP comment is to remove the new language and requirement.  While the 
committee strongly believe the language should be removed, if staff strongly believes the residents should be 
notified, our suggestion is that a posting in a common area for one month should be required.  In addition, a posting 
should only be required if there is a substantial change to policy, one that would merit new approval from TDHCA 
under §10.802(i).  Our logic is that if TDHCA would not be required to re-review the change, then residents also do 
not need to be notified.  
 
 
 
§10.802. Written Policies and Procedures 
 
At the April 27, 2017 Board meeting (item 4a- page 1074) staff proposed amendments to 10TAC §10.610 related to 
Written Policies and Procedures. The basis of the amendment was in response to HUD’s release of their implementing 
regulations regarding The Violence Against Women Act (VAWA).  The regulation included the Notice of Occupancy 
Rights (HUD For 5380), Self-Certification (HUD Form 5382), and model emergency transfer plan (HUD Form 5383). 
These requirements extend to HOME and National Housing Trust Fund (“NHTF”) programs (as well as Multifamily 
Direct Loan Funds if it is used by the Department as a source of HOME match funds and NSP because the Department 
has adopted certain provisions of the HOME rule regarding tenant protections). 
 
Under the current rule, TDHCA form based on HUD form 5380 "Notice of Occupancy Rights under the Violence 
Against Women Act" and the HUD form 5382 "Certification of Domestic Violence, Dating Violence, Sexual Assault, or 
Stalking and Alternate Documentation are required to be provided at the time of application, when an applicant is 
denied, when any type of Non-Renewal and/or Termination Notice is issued.  The HUD Form 5380 is 10 pages and 



 
 

HUD Form 5382 is 2 pages (attached). 
 
24 CFR §5.205- VAWA protections is the Federal Regulation that prescribes when notification is required.  24 CFR 
§5.2005(a)(2) only requires the notification to be provided if the applicant is 
denied, approved or receives an eviction notice.  As it is beyond the federal requirement, we request §10.802(j) be 
stricken from the rule.   
 
Public comment was made when this rule was proposed in 2017 that the notification requirements be limited to 
federal requirements under 24 CFR §5.205.  The Department’s response was:  
 
Staff recommends no change to the rule as proposed. Staff believes that individuals affected by domestic violence 
may be discouraged from applying if they are unaware of their rights. 
 
While it is not the industry intent to withhold information regarding tenant rights, at the time of application, the 
applicant is presented with these Written Policies and Procedure that references the existence, by name, of both 
forms.  As the forms are required to be available anywhere applications are taken, the applicant has been informed 
of the existence of these forms and that they are readily available.  Further, they will be presented with Tenant Rights 
and Resources Guide (6 pages), required under 10TAC §10.613, that details their rights.   
 
It is imperative that we keep the applicant’s experience in mind as we create rules so as not to discourage them from 
participating in the program when the Department extends requirements beyond those federally codified.  We want 
to create procedures that are concise and meaningful.  
 
§10.802(b)(1) – TAAHP would like confirmation that only the items outlined in this section are required, and that 
owners are not required to add additional items outside of the rule.  While there is not much change to the language 
of this section from the previous language, it becomes confusing when looking at later paragraphs in this section.  
For example, the Department struck what was §10.802(b)(1)(A)(i), income and rent limits; however this section 
paragraph (A) requires the requirements for eligibility to be included in the section, and an income limit would impact 
the ability of a resident to qualify.  As written, we believe the Department no longer requires rent and income limits 
in the criteria.   If so, we applaud that change, as the inclusion of the rent and income limits are very confusing to 
residents, and often encourages misrepresentation on applications. If that is not the case, we hope staff can be more 
clear in this section as to what else the Department requires.  
 
§10.802(e) – Please note that this committee has provided very strong comment requesting 10 TAC.611(c) is 
amended as written, this is the consensus of the industry. That language will impact this section.    

 
 
  


